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PRODUCER REGULATION AND THE NATURAL
GAS POLICY ACT OF 1978
ROBERT R. NORDHAUS*

On May 15, 1911, the United States Supreme Court in Oklahoma
v. Kansas Natural Gas Co.1 struck down an Oklahoma statute which
"prohibited in effect" export to other states of natural gas produced in
Oklahoma. In the 67-year period intervening between the first Kansas Natural Gas case and the enactment of the Natural Gas Policy Act
of 1978,2 the Supreme Court, Congress, and several generations of
economists and lawyers have attempted to reconcile the objective of
establishing a national market for natural gas with the need to regulate effectively the production, transmission, and sale of natural gas.
The Supreme Court in the 1920s invalidated a West Virginia statute that accorded consumers in the state a preferred right of purchase of natural gas produced in West Virginia,' and in Missouri v.
Kansas Natural Gas Company4 held that state commissions lacked
authority to regulate rates for sale of natural gas by interstate pipelines to local distribution companies for resale. The Court, on the
other hand, did uphold state authority to regulate direct sales to
ultimate consumers by interstate pipeline' and local distribution
companies. 6
*General Counsel, Federal Energy Regulatory Commission. The views expressed in this
article are those of the author and not necessarily those of the Commission. The author is
indebted to Ms. Deborah Gotthiel, Mr. Robert Cleveland, and Ms. June Perin for research
and editorial assistance in the preparation of this article.
1. 221 U.S. 229 (1911).
2. Pub. L. No. 95-621, 92 Stat. 3350 (1978) ("NGPA"), 15 U.S.C.A. § § 3301-3432
(Supp. 1979).
3. Pennsylvania v. West Virginia, 262 U.S. 553 (1923).
4. 265 U.S. 298 (1924). See also Public Utilities Comm'n v. Attleboro Steam and Electric Co., 273 U.S. 83 (1927) (state commission had no authority to regulate rates for sale of
electricity in interstate commerce).
5. Pennsylvania Gas Co. v. Public Service Comm'n, 252 U.S. 23 (1920), cf. East Ohio Gas
Co. v. Tax Comm'n of Ohio, 283 U.S. 465 (1931). In East Ohio Gas the Court upheld an
Ohio tax on gas distributed intrastate which was received from neighboring states on the
theory that furnishing gas to consumers was not interstate commerce, "but a business of
purely local concern exclusively within the jurisdiction of the state." 293 U.S. at 471. Prior
thereto, the Court in Pennsylvania Gas held the entire movement of gas transported from
Pennsylvania to New York for distribution to local customers was interstate commerce, but
that in the absence of congressional action, New York was free to prescribe rates to be
charged local customers. Although the Court stated in East Ohio Gas the issue presented in
Pennsylvania Gas was not identical to that in East Ohio, it did state the opinion in Pennsylvania Gas was disapproved to the extent it conflicted with East Ohio. Id. at 472.
6. Public Utilities v. Landon, 249 U.S. 236 (1919). The Court in East Ohio recognized
the inconsistency between Pennsylvania Gas and Landon. 283 U.S. at 471-72.
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In removing what it regarded as state impediments to interstate
commerce in natural gas, the Court effectively eliminated state regulation of interstate transportation and sales for resale of natural gas.
As Justice Douglas later explained:
Due to the hiatus in regulation which resulted from [Missouri v.
Kansas Gas Co.] ...and related decisions state commissions found
it difficult or impossible to discover what it cost interstate pipe-line
companies to deliver gas within the consuming states; and thus they
were thwarted in local regulation .... Moreover, the investigations of
the Federal Trade Commission had disclosed that the majority of the
pipe-line mileage in the country used to transport natural gas together with an increasing percentage of the natural gas supply for
pipe-line transportation, had been acquired by a handful of holding
companies. State commissions, independent producers, and comgrowing quite helpless
munities having or seeking
7 the service were
against the combinations.
REGULATION UNDER NATURAL GAS ACT
The Natural Gas Act's enactment in 1938 was designed to restore
at the federal level the regulatory authority which the Supreme
Court had eliminated at the state level. As Justice Douglas explained,
"the 'basic purpose' of this legislation was 'to occupy' the field in

which such cases as Missouri v. Kansas Gas Company and Public
Utilities Commission v. Attleboro Steam and Electric, had held the
states might not act." 8 The Natural Gas Act gave the Federal Power
Commission (FPC) 9 broad authority to establish just and reasonable
rates for interstate transportation and interstate sales for resale of
natural gas' 0 and to certificate the jurisdictional transportation and
7. Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 610 (1944).
8. Id. at 609-10.
9. Pursuant to the provisions of the Department of Energy Organization Act, 42 U.S.C.
§7101 (Supp. 1977) and Executive Order No. 12009, 42 Fed. Reg. 46267 (1977), the
Federal Power Commission ceased to exist on September 30, 1977. Most of its functions
and regulatory responsibilities were transferred to the Federal Energy Regulatory Commission which became activated on October 1, 1977, in conjunction with the Department of
Energy. For purposes of this discussion, when "commission" is used in the context of an
action taken or statement made prior to October 1, 1977 the reference is to the Federal
Power Commission. When used otherwise, the reference is to the Federal Energy Regulatory
Commission-Author's note.
10. Natural Gas Act § §4, 5, 15 U.S.C. § §717c, d (1976). The Natural Gas Act confers
jurisdiction on the Federal Power Commission to regulate, inter alia, "the sale in interstate
commerce of natural gas for resale for ultimate public consumption .. " 15 U.S.C. §717b
(1976). Normally, such transactions involve sales by interstate pipeline companies to intrastate distributors who resell the gas to consumers. Direct sales entail one transaction between the interstate carrier and the ultimate consumer and are subject only to limited
commission jurisdiction. See, e.g., FPC v. Transcontinental Gas Corp., 365 U.S. 1, 4 (1961).
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sale of natural gas, as well as construction and operation of facilities

for such sale and transportation.' 1 Retail sales for ultimate public
consumption and "production and gathering" were specifically ex-

empted from the Commission's jurisdiction.' 2
The regulatory scheme which the Federal Power Commission implemented in the 15 years following the enactment of the Natural
Gas Act filled the gap which the Supreme Court had created in its
pre-1938 decisions. The Commission during that 15-year period

established its uniform system of accounts, 1 I and original cost rate
base regulation,' ' its cost allocation and rate design methodology' s
and its authority to regulate pipeline production.
The Commission's treatment of pipeline production-the rate
treatment of gas produced by an interstate pipeline or an affiliate of
such a pipeline-was upheld in Colorado Interstate Co. v. FPC,'6

where the Court held that the production and gathering exemption
did not preclude the FPC, in setting interstate wholesale rates, from
including in rate base an interstate pipeline's natural gas production
facilities, and treating production and gathering expenses as an operating expense for ratemaking purposes.' 7 In Interstate Gas Co. v.

FPC,I I the Court upheld the Commission's power to regulate natural
gas field sales within the state of production, by a jurisdictional

interstate pipeline to other interstate pipelines. The Court stated
such a sale was a sale for resale in interstate commerce, and not
excluded from the Commission's jurisdiction by the production and
11, Id. §7, 15 U.S.C. §717f (1976).
12. Id. §1(b), 15 U.S.C. §717b (1976).
13. 18 C.F.R. §201 (1978).
14. A utility's rate base represents the property that provides service for which rates are
charged, i.e., the base on which a return may be earned. Determination of rate base requires
that an actual dollar amount be calculated representing utility property which is "used and
useful" in rendering service. Original cost is one method of calculating rate base whereby the
dollar amount is derived from the utility's own accounts, thus necessitating a standard
method of accounting. See, generally: PRIEST, PRINCIPLES OF PUBLIC UTILITY REGULATION at 45-46 (1969).
15. See, generally Atlantic Seabord Corp., 11 F.P.C. 43 (1952).
16. 324 U.S. 581 (1945).
17. Section 1(b) of the Natural Gas Act (15 U.S.C. §717b) specifically precludes the
Commission from regulating "the production and gathering of natural gas." The Court in
Colorado Interstate held that although the commission clearly could not regulate actual
production of gathering activities, e.g., drilling of wells, it was "not preclude[d] ... from
reflecting the production and gathering facilities of a natural gas company in the rate base
and determining the expenses incident thereto for the purposes of determining the reasonableness of rates subject to its jurisdiction." 324 U.S. at 603. The Court recognized such
treatment would indirectly affect the company's production and gathering activities, but
indicated they would likewise be affected if the Commission elected to use the company's
suggested method of including as an operating expense the fair market value of gas sold in
interstate commerce. Id. at 600, 603.
18. 331 U.S. 682 (1947).
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gathering exemption.'" Moreover, the Court noted in an ominous
footnote that the "Commission has not asserted jurisdiction over all
sales taking place in the natural gas fields even though in interstate
commerce for resale for ultimate public consumption ....

We express

no opinion as to the validity of the jurisdictional tests employed by
the Commission in these cases." 2 0
PRODUCER REGULATION AFTER PHILLIPS

The Court eventually did express its opinion on the matter in
Phillips Petroleum Co. v. Wisconsin. 2 Phillips Petroleum Company
engaged in production and gathering of natural gas which it sold to
interstate pipelines for resale. However, Phillips was not itself engaged in interstate transportation of natural gas. The FPC had found
Phillips was not a natural gas company subject to its jurisdiction
under the Natural Gas Act because Phillips' sales were "part of the
production and gathering process or at 'least an exempt incident
thereof'." 2 The Supreme Court disagreed. 2 3 It declared its decision in Interstate Gas Co. v. FPC2 4 was based on the premise that
"sales in interstate commerce for resale by producers to interstate
pipeline companies do not come within the 'production and gathering' exemption." '

Phillips engaged in sales in interstate commerce

for resale, and the fact that it was not affiliated with any natural gas
19. Interstate operated a system of gas wells and field pipelines that fed into main trunk
lines from which sales were made to three purchasing companies. The gas flowed through
Interstate's lines at well pressure, but after the sales was directed to the purchasing companies' compressor stations for shipment to various states. The Court held the sales to the
purchasing companies were sales in interstate commerce since there was no indication in the
Natural Gas Act "that Congress intended that sales consummated before the gas crosses a
state line should not be regarded as being "in" such commerce. Id. at 688.
Additionally, the Court rejected Interstate's claim that interstate movement of the gas
commenced only when it was pressurized by the purchasing companies for interstate shipment. The Court found the gas was committed to interstate shipment prior to reaching the
compressor pumps and therefore the increase in pressure was merely incident to interstate
commerce and not its origin. Id. at 689.
Further, the Court disagreed that Interstate's activities preceding compression of the gas
was production and gathering within the meaning of Section 1(b) of the Natural Gas Act and
therefore beyond the Commission's jurisdiction. Such an interpretation would, the Court
felt, disregard the fundamental objectives of the Natural Gas Act because Interstate had
already avoided state regulation by relying on earlier cases holding such regulation of wholesale rates was beyond a state's power. If Interstate's argument was accepted, it would be
virtually free from any regulation, and such was not the intent of Congress. Id. at 689-90.
20. Id. at 690 n. 18 (1947) (citations omitted).
21. 347 U.S. 672 (1954).
22. Phillips Petroleum Co., 10 F.P.C. 246, 278 (1951).
23. 347 U.S. at 680-81.
24. 331 U.S. 682 (1947).
25. 347 U.S. at 680-81.
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company otherwise subject to FPC jurisdiction was not dispositive.' 6 It found a congressional intent to confer "Commission jurisdiction over the rates of all wholesales of natural gas in interstate
commerce, whether by a pipeline company or not and whether
occurring before, during, or after transportation by an interstate
pipeline company."2 7
Regulation of the sales in interstate commerce for resale made by a
so-called independent natural-gas producer is not essentially different from regulation of such sales when made by an affiliate of an
interstate pipeline company. In both cases, the rates charged may
have a direct and substantial effect on the price paid by the ultimate
consumers. Protection of consumers against exploitation at the
hands of natural-gas companies was the primary aim of the Natural
Gas Act .... Attempts to weaken this protection by amendatory
legislation exempting independent natural-gas producers from federal regulation have repeatedly failed, and we refuse to achieve the
same result by a strained interpretation of the existing statutory
language. 2 8
Justice Douglas dissented, arguing the Court should defer to the
contemporaneous and long-continued construction of the FPC that it
lacked jurisdiction over independent producers. 2 9 He buttressed his
position by practical considerations:
If Phillips' sales can be regulated, then the Commission can set a rate
base for Phillips. A rate base for Phillips must of necessity include all
of Phillips' producing and gathering properties; and supervision over
its operating expenses necessarily includes supervision over its producing and gathering expenses .... The effect is certain to be
profound. The price at which the independent producer can sell his
gas determines the price he is able or willing to pay for it (if he buys
from other wells). The sales price determines his profits. And his
profits and the profits of all the other gatherers, whose gas moves
into the interstate pipelines, have profound effects on the rate of
production, the methods of production, the old wells that are continued in production, the new ones explored, etc. .... o
The early years of independent producer regulation-the Commission's "Sisyphean labors ... as it marche[d] up the hill of producer
regulation only to tumble down again with little undertaken and less
26.
27.
28.
29.
30.

Id. at
Id. at
Id. at
Id. at
Id. at

682.
685 (citation omitted).
689.
689-90.
690 (emphasis original).
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done" 3 1 -were aptly described by Justice Harlan in 1968 in the
PermianBasin Area Rate Case." 2
The Commission initially sought to determine whether producers'
rates were just and reasonable within the meaning of § § 4(a) and
5(a) [of the Natural Gas Act] by examination of each producer's
costs of service. Although this method has been widely employed
in various rate-making situations, it ultimately proved inappropriate
for the regulation of independent producers. Producers of natural
gas cannot usefully be classed as public utilities .... [T] he Commission and the consumer alike are concerned principally with "what
[the producer] gets out of the ground, not ...what he puts into
it.... ." . . . Moreover, the number both of independent producers
and of jurisdictional sales is large, and the administrative burdens
placed upon the Commission by an individual3 3company costs-ofservice standard were therefore extremely heavy.
In consequence, the Commission's regulation of producers' sales became increasingly laborious, until, in 1960, it was described as the
"outstanding example in the federal government of the breakdown
of the administrative process." The Commission in 1960 acknowledged the gravity of its difficulties, and announced that it would
commence a series of proceedings under § 5(a) [of the Natural Gas
Act] in which it would determine maximum producers' rates for
each of the major producing areas.3 4

In Permian the Commission established a two-tier rate structure
for Permian Basin natural gas. 3 s Associated gas (gas produced in
association with oil) 3 6 and gas dedicated to interstate commerce
before 1961 received a lower rate based on the costs over the years
of finding and producing nonassociated gas flowing in 1960 in the
Permian Basin. 3 7 For nonassociated gas dedicated after 1960, the
Commission devised an incentive price based on national estimates of
31. Wisconsin v. FPC, 373 U.S. 294, 315 (1963) (Clark, J., dissenting).
32. 390 U.S. 747 (1968).
33. Id. at 756-57 (citations omitted).
34. Id. at 758-59 (citations omitted).
35. The Commission defined the Permian Basin to include Texas Railroad Commission
District Nos. 7-C and 8, and New Mexico counties Chaves, Eddy, and Lea. Area Rate
Proceeding AR61-1, 24 F.P.C. 1121, 1125 (1960).
36. Associated gas refers to "free natural gas in immediate contact, but not in solution,
with crude oil in the field or reservoir." 390 U.S. at 760 n. 24 (quoting American Gas
Association, 1966 Gas Facts 246 (1966)). Gas-well gas refers to nonassociated gas, vis. "gas
from dry gas reservoirs and gas condensate reservoirs, and gas from gas-cap wells." 34 F.P.C.
159, 189 (1965). Finally, gas-cap gas was defined as "gas from an oil reservoir that can be
produced free from the influence of oil production." Id. at n. 23. Cf §3318(b)(3) of the
Natural Gas Policy Act, 15 U.S.C.A. § § 3301-3432 (Supp. 1979).

37. 390 U.S. at 760.
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the cost of finding and producing nonassociated gas first produced in
1960.38
The Commission reasoned that a higher maximum rate for gas-well
gas dedicated to interstate commerce after the approximate moment
at which a separate search [for gas] became widely possible would
provide an effective incentive. Correspondingly, the Commission
adopted a relatively low price for all other natural gas produced in
the Permian Basin, since price could not serve as an incentive, and
since any price above average historical
costs, plus an appropriate
39
return, would merely confer windfalls.
By 1973, the area rate methodology was extended to all of the
major producing areas of the country.4 0 In the same year, the Tenth
Circuit Court of Appeals upheld in Phillips Petroleum Company v.
FPC the Commission's authority to use informal rulemaking rather

than the traditional trial-type adjudicatory proceedings in area rate
proceedings. 4 In 1974, the Commission issued Opinion No. 699' 2
which, through the informal rulemaking procedures (upheld the preceding year in Phillips), established the first national rate for natural
gas. The 42 cents per Mcf 4 a national rate exceeded any of the thenapplicable area rates,4 and applied to natural gas from wells commenced after 1972, gas first sold in interstate commerce after 1972,
and gas sold under certain renewal contracts. 4 s The FPC also stated

its intention to undertake a biennial review of the national rate. 4 6 In
Shell Oil Co. v. FPC,4 7 Court of Appeals for the Fifth Circuit upheld
38. Id. at 800.
39. Id. at 797 (citation omitted) (emphasis added).
40. The Commission completed the process of setting rates for all of the major producing
areas of the country in April of 1973. 49 F.P.C. 924 (1973) (establishing just and reasonable
rates for the Rocky Mountain Area).
41. 475 F.2d 842 (10th Cir. 1973). The Court indicated that Congress, by enacting the
Administrative Procedure Act, intended to allow agencies wide latitude in adopting rulemaking procedures. Additionally, the Court held that the APA did not mandate formal
hearings for the setting of rates despite established FPC practices, particularly when, as here,
the proceedings were quasi-legislative rather than quasi-judicial. Id. at 852.
42. 51 F.P.C. 2212 (1974).
43. "Mcf" means thousand cubic feet. The rate was permitted to escalate by one cent per
year.
44. The area rates then in effect ranged from 19.9 cents to 34.0 cents per Mcf. Order No.
699, 51 F.P.C. 2212, 2281 (1974).
45. This provision of Opinion 699 permitted producers to negotiate renewal contracts at
the national rate, effective at the expiration of the primary term of the prior contract. The
renewal contract policy, had it been carried forward in the second national rate, would
ultimately have eliminated vintaging for many producer contracts. Vintaging refers to a
method used by the Commission to differentiate new and old gas for rate purposes.
46. 51 F.P.C. 2212, 2218 (1974).
47. 520 F.2d 1061 (5th Cir. 1975).
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both the Commission's authority to establish a national rate using
informal rulemaking, and the actual rate prescribed.
The FPC undertook its first biennial review of the national rate,
and in 1976 issued Opinion No. 77048 which established a second,
higher national rate for the 1975-1976 biennium. For wells commenced after 1974, the national rate was set at $1.42 per Mcf (plus a
one cent per quarter escalation). The rate for the 1973-1974 biennium was increased from 52 cents to 93 cents. The rate for renewal
contracts remained at its 1976 level-52 cents. (The last two rates
were subject to a one cent per year escalator.) The second national
rate was upheld by the Court of Appeals for the District of Columbia
Circuit in American Public Gas Association v. FPC4 9 in 1977. The
Commission's third national rate proceeding was aborted by reason
of the pendency of the National Energy Act and enactment of the
Natural Gas Policy Act of 1978.' 0
The Commission's response to Phillips had been excruciatingly
slow: the FPC's Permian opinion was issued 11 years after the
Court's decision in Phillips; area rates were not prescribed for all
major producing areas in the United States until 1973, 19 years after
Phillips, and the first national rate was prescribed 20 years after the
Phillips' decision. More importantly, the eventual success of the
Commission's area and national rate policy may have led to the
unraveling of the entire producer regulation scheme under the
Natural Gas Act. As one commentator noted in 1976:
Since 1946, when the American Gas Association had begun collecting
production and reserve statistics, the amount of newly discovered
gas supplies had always exceeded the amount of gas produced in any

one given year. In 1968, however, production was greater than were
additions to reserves, indicating a net decline in available gas resources. By 1970, interstate pipelines began experiencing difficulties
in meeting their contract commitments because not enough gas was
being sold on the interstate market .... To critics of production

regulation, the source of the problem lay in the low prices the FPC
had imposed on producers through the 1960s, which had not only
discouraged exploration and production but had also channeled supplies into the intrastate market, where prices were several times what
they were on the interstate market .... 1
In response to the seeming inability of the interstate pipelines to
48. __ F.P.C. -, issued July 27, 1976.
49. 567 F.2d 1016 (D.C. Cir.) cert. denied 435 U.S. 907 (1978).
50. 15 U.S.C.A. § §3301-3432 (Supp. 1979).
51. Florino, Regulating the Natural Gas Industry: Two Decades of Experiences, in ECONOMIC REGULATORY POLICIES 89, 94-95 (J. Anderson ed. 1976).
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obtain natural gas supplies adequate to meet the needs of their customers, the FPC in April 1971 issued Order 431 s2 directing each
interstate pipeline to report to the Commission whether curtailment
of deliveries to customers would be necessary because of inadequate
gas supply, and if such curtailment were necessary, to file a new
tariff governing deliveries to its customers for resale and its direct
customers. 3 As the District of Columbia Circuit explained in 1974:
This country appears to be experiencing a natural gas shortage which

necessitates the curtailment of supplies to certain customers during
peak demand periods. The problem confronting many pipeline com-

panies is whether to curtail on the basis of existing contractual
commitments or on the basis of the most efficient end use of the
gas. In some instances the pipeline companies are concerned that
withholding 5gas
due under existing contracts may subject them to
4
civil liability.

In 1973, the Commission spelled out its end-use curtailment policy, directing curtailment on the basis of end use rather than on the
basis of contract "because contracts do not necessarily serve the
public interest requirement of efficient allocation of this wasting
resource. In time of shortage, performance of a firm contract to
deliver gas for an inferior use, at the expense of reduced deliveries for
priority uses, is not compatible with consumer protection."' s
In order to increase supplies of natural gas available to interstate
pipelines, the Commission experimented with a number of programs
to assist interstate pipelines to obtain new long-term commitments of
gas to the interstate market and to permit interstate pipelines to
make short-term purchases from the intrastate market. The FPC
52. 45 F.P.C. 570 (1971).
53. Id. at 571-72. In FPC v. Louisiana Power and Light, 406 U.S. 621 (1972) the Supreme Court upheld the Commission's authority to regulate curtailment of direct sales
customers.
54. Pacific Gas and Electric Co. v. FPC, 506 F.2d 33, 35 (D.C. Cir. 1974).
55. Order No. 467, 49 F.P.C. 85, 86 (1973). The commission stated, in addition:
Secondly, we have determined that interruptible sales are for the most part,
predicated on end-use considerations; those customers, be they direct sales or
indirect sales, who require gas for human needs service or nonsubstitutable
industrial service do not contract on an interruptible basis .... [C] urtailment
should first fall on those ...best prepared to accept uninterrupted service for
protection of life or property.
Finally, if curtailment reaches beyond the level of interruptible service into
firm contract service, we commit ourselves to the proposition that large volume boiler fuel usage is inferior and should be curtailed before other firm
service.
In addition, the Commission accorded direct and indirect customers the same priority of
service position when their use of natural gas is comparable (quoting Arkansas Louisiana Gas
Company, 49 F.P.C. 53, 66-67 (1973)).
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established its advance payments program, which permitted interstate pipelines to advance capital contributions to producers for exploration and development' 6 and its optional procedure, which permitted producers to apply for a rate higher than the national rate,
sell into the interstate market while the Commission considered the
application, and to abandon service if the applied-for rate was not
granted.' I More importantly, although not explicitly acknowledged
by the FPC, the rapid rate increase permitted producers for gas committed to the interstate market after 1972 was probably designed to
permit interstate pipelines to compete on a more equal footing with
the intrastate market for new supplies. In Order No. 428' 8 the Commission attempted to exempt small producers from rate regulation
under the Natural Gas Act, in order, inter alia, to "facilitate entry of
56. Advance payments are payments made by pipelines to producers prior to delivery of
gas. The procedure was developed by the Commission in an attempt to increase available
capital for gas production. The Commission allowed the pipelines to include these payments
in their rate base which was used to calculate the price charged for gas, and it was the rate
base treatment that was challenged.
Order Nos. 410, 44 F.P.C. 1142 (1970), 410-A, 45 F.P.C. 135 (1971), and 441, 46 F.P.C.
1178 (1971), each of which established advance payment rules for different vintages of
contracts (see supra, note 46), were upheld in Public Service Comm'n of New York v.
F.P.C., 467 F.2d 361 (D.C. Cir. 1972). The court determined the Commission's orders were
a valid method, albeit experimental, of trying to alleviate gas shortages in the interstate
market and represented policy decisions which would not be upset absent a clear abuse of
discretion.
Three years later, the court was less accommodating as itremanded Order Nos. 465, 48
F.P.C. 1550 (1972) and 499, 50 F.P.C. 2111 (1974) to the Commission for further consideration in Public Service Comm'n of New York v. F.P.C., 511 F.2d 338 (D.C. Cir. 1975).
The court stated it had initially upheld the advance payment program as a temporary
experiment, but determined "the initial experimental practice has 'become institutionalized
as a more permanent procedure' " Id at 341, quoting PSCNY v. F.P.C., that its original
decision was premised on the belief that the Commission would continue to subject its
"experiment" to meaningful review, evaluation, and analysis. This, the court decided, the
F.P.C. had failed to do and instead had repeatedly extended the program without assuring
the factual predicate on which it was based was sound.
The Commission terminated the advance payments program prospectively by an order
issued on December 31, 1975 in Docket Nos. R-411 and RM74-4, modified on rehearing
February 27, 1976 and February 15, 1977, respectively. Opinion 770-A required a reduction in producer rates in the form of carrying charge credits, for producers who received
advance payments after November 5, 1976.
57. FPC v. Moss, 424 U.S. 494 (1976), rev'g in part and remanding Moss v. FPC, 502
F.2d 461 (D.C. Cir. 1974). The Court of Appeals held that section 7(b) of the Natural Gas
Act requires the FPC to make a finding of public convenience and necessity when abandonment of certificated service is proposed, thereby disallowing such a determination upon
certification as proposed by Order 455's optional procedure. 502 F.2d at 473. The Supreme
Court disagreed, stating that timing of a finding of public convenience and necessity was
within the FPC's broad discretionary power to regulate the abandonment of service. 424
U.S. at 500. The Court elaborated further "...an optional procedure encompassing pregranted authority intended to draw new gas supplies to the interstate market is clearly
within FPC authority to permit abandonments justified by either present or future public
convenience and necessity." Id at 501 (emphasis added).
58. 45 F.P.C. 454 (1971).
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the small producer into interstate commerce." ' 9 The Supreme Court
in FPC v. Texaco Inc.6" invalidated Order 428 because it did not
require small producer rates to be just and reasonable. 6
The Commission adopted a series of programs to permit interstate
pipelines to make 60-day emergency purchases from producers and
intrastate pipelines. 6 2 Producers and intrastate pipelines making sales
under these programs were exempt from the certification and abandonment provisions of Section 7 of the Natural Gas Act, and could
make sales at an unregulated price (subject to Commission scrutiny
of the pipeline's prudence in making the purchase). The Commission's attempt in Order 4916 to expand the 60-day sale program into
a 180-day sale program was invalidated by the Court of Appeals for
the District of Columbia Circuit in Consumer Federationof America
v. FPC.6 The Commission also authorized short-term transportation
of natural gas to high-priority end-users,6 and sales to interstate
pipelines under limited term certificates with a "pregrant" of abandonment.6 6
These programs met with only varying success in the courts, 6 7 and
59. Id. at 455.
60. 417 U.S. 350 (1974).
61. The Court stated the order was neither invalid for failure to initially consider the
reasonableness of each company's rates; nor because it established a two-tiered system for
small and large producers. Id. at 390. Rather, the order failed to mandate as required by the
Natural Gas Act that small producer rates conform to the just and reasonable standard. The
Commission's assertion that "all relevant factors" would be considered in determining whether proposed rates were just and reasonable was insufficient to assure the Court the statutory requirement of reasonableness would be satisfied. Id. at 394-97.
62. See 18 C.F.R. § §2.68, 157.22, and 157.29 (1978).
63. 50 F.P.C. 742 (1973).
64. 515 F.2d 347 (D.C. Cir. 1975).
65. F.P.C. Order No. 533,
F.P.C.
-(1975);
FERC Order 2,
-FERC
.
(1978).
66. See Moss v. FPC, supra note 58. See also 18 C.F.R. §2.70 (1978). Normally under
the Natural Gas Act a certificate of public convenience and necessity authorizing a natural
gas company to undertake a particular service is issued under Section 7(c) without any limit
as to duration. If the certificate holder subsequently wishes to discontinue service, he must
apply for abandonment authorization under Section 7(b). However, under the limited term
certificate program, the commission certified producer sales into the interstate market for a
fixed period, and at the same time authorized ("pregranted") abandonment of the service at
the end of the fixed period. See supra note 57.
67. See supra note 56 for a discussion of advance payments.
F.P.C. v. Texaco, 154 U.S. App. D.C. 168, 474 F.2d 416 (1972), vacated and remanded,
417 U.S. 380 (1974) concerned the validity of Commission Order No. 428, 44 F.P.C. 454
(1971), which proposed an indirect method of regulating small producer rates. The court of
appeals held that such a plan violated the Natural Gas Act, 15 U.S.C. §717a-w (1976) and
amounted to virtual deregulation of small producers. The Supreme Court agreed that Order
428 could not stand, but vacated the court of appeals decision with instructions to remand
to the Commission. The Commission asserted Order 428 did not, as the court of appeals
seemed to suggest, exempt small producer rates from the just and reasonable requirement of
the Natural Gas Act. The Supreme Court, while not disagreeing with the Commission per se,
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met with even less success in the marketplace. By 1974, aggregate
additions to natural gas reserves constituted only 40 percent of marketed production of natural gas on a national basis.6 Sales by
domestic producers to interstate pipelines had dropped slightly more
than five percent from their 1970 levels.6 9 More importantly, most
additions to natural gas reserves were going to the intrastate rather
than interstate market. Between 1964 and 1969, 67 percent of reserve additions were committed to the interstate market. However, in
the succeeding five years, as a result in the change in the relative
prices in the two markets, less than five percent of reserve additions
were committed to the interstate market. 7 0
The increasingly serious supply situation of the interstate pipelines, and the FPC's seeming inability to remedy the problem administratively, resulted in recommendation by the FPC 7 and the Ford
Administration 7 2 that Congress deregulate "new natural gas. ' ' 7 ' The
felt that Order 428 appeared to equate reasonableness of this class of rates with the market
price, which was not ipso facto just and reasonable. Moreover, the Court concluded the
Commission's assurance that all relevant factors would be considered was insufficient to
satisfy the clarity required of an administrative decision. 417 U.S. at 396-97.
In Consumer Federation v. F.P.C., 515 F.2d 347 (D.C. Cir. 1975) the court invalidated
emergency sales procedures established by the Commission in Order No. 491, 50 F.P.C. 742
(1973). 491 had allowed sales of 180 days duration to be exempted from the certification
requirement of Section 7 of the Natural Gas Act, 15 U.S.C. §717f (1976). Under this
exemption, producers could sell gas to interstate pipelines experiencing shortages or threatened with curtalment of service. Pipelines were permitted to pay prices above those normally allowed, and producers were not subject to subsequent refund orders. The Commission further provided pipelines could pass on the additional costs to consumers if such costs
were "shown to have been required by the public interest." Order 491-B, 50 F.P.C. 1463
(1973).
The court held that Section 7 of the Natural Gas Act assured consumers would only pay
just and reasonable rates for gas as required by Sections 4 and 5. 515 F.2d at 355-58. Such
assurance was absent under the procedures permitted by Order 491 which the court states
was tantamount to indirect deregulation. Id. at 358.
68. H.R. REP. NO. 543, 95th Cong., 1st Sess. 387 (1977).
69. Id. at 390. In 1970, natural gas producers sold 14, 440,737 million cubic feet of gas to
interstate transmission companies. By 1974 that figure declined to 13,524,075 million cubic
feet.
70. Id. at 388. See FEDERAL ENERGY ADMINISTRATION NATIONAL ENERGY
OUTLOOK 122 (1976).
71. FEDERAL POWER COMMISSION, NATIONAL GAS SURVEY (Vol. 1 1975).
72. On Janaury 15, 1975, President Ford stated he was asking Congress to develop
within ninety days a comprehensive energy plan including, inter alia, the deregulation of
natural gas. See Address Before a Joint Session of the Congress Reporting on the State of
the Union, I PUB. PAPERS 41 (1975).
73. The Senate's bill, S. 2310, defined new natural gas as "gas sold or delivered in
interstate commerce (A) which is dedicated to interstate commerce ... on or after January
1, 1975 ... or (B) natural gas from a reservoir discovered on or after January 1, 1975, or
produced from wells initiated and completed in an extension of a previously discovered
reservoir on or after January 1, 1975, regardless of whether or not the leases covering such
newly discovered or extended reservoir were theretofore committed or dedicated for by
contract or otherwise to the interstate market. S. 2310, 94th Cong. 1st Sess., 121 CONG.
REG. 33657 (1975).
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Senate on October 22, 1975, passed S. 692, with an amendment
offered by Senators Pierson and Bentson which deregulated sales of
new natural gas in interstate commerce. The House in February 1976,
during its consideration of H.R. 9464, defeated the Pierson-Bentson
amendment and substituted one which deregulated interstate sales of
natural gas by small producers, retained rate regulation of interstate
sales by large producers, and, most significantly, extended federal
regulation to large producer sales into the intrastate market. 1 4 S.
2310 and H.R. 9464 both died at the end of the 94th Congress.
The 95th Congress began during an extraordinarily serious natural
gas shortage in the interstate market, resulting from the coldest winter in many years. The Carter Administration and the Congress
responded by enacting the Emergency Natural Gas Act of 1977
(ENGA)7 5 a temporary statute which authorized the President to (1)
allocate natural gas among interstate pipelines to meet designated
high-priority uses, 7 6 and (2) permit interstate pipelines and local
distribution companies served by such pipelines to purchase 7"
natural gas from producers, 7 8 intrastate pipelines, local distribution
companies, and certain other persons. 7 9 The President could impose
terms and conditions on such sales, including provisions respecting
fair and equitable prices. Natural Gas Act jurisdiction did not attach
to any sale authorized by the President under ENGA, or to any
intrastate pipeline transportation in connection with such a sale. 8"
The allocation authority of ENGA was never used; however, the
emergency sales provisions (administration of which was delegated to
the Chairman of the Federal Power Commission) were used extensively until August 1, 1977.81

74. H. R. 9464, 94th Congress.
75. Pub. L. 95-2 § § 1-14, 91 Stat. 4, 15 U.S.C. §717 (Supp. 1977).
76. Id. §717(4)(a)(1). In addition, the President could allocate natural gas from interstate pipelines to local distribution companies and could require intrastate pipelines to
transport allocated gas.
77. Id. §717(6).
78. §717(6)(a) did not authorize producer sales of Outer Continental Shelf gas, nor of
gas certificated under Section 7 of the Natural Gas Act, 15 U.S.C. §717f (Supp. 1977). In
addition, interstate pipelines could not purchase from their production affiliates.
79. § 717(6)(a) did not generally authorize sales between interstate pipelines.
80. §717(6)(b).
81. Pursuant to the requirements of Section 12(b) of the Emergency Natural Gas Act of
1977, 15 U.S.C. §717 (Supp. 1977), the FERC prepared and sent to Congress on November
6, 1978 a report on the implementation and actions taken under the act.
The Commission on page 2 of the report stated that the purchase authority permitted
under Section 6 of ENGA and the ability to use intrastate pipelines per Section 9 was
sufficient to alleviate shortages in the interstate market so that it was unnecessary to compel
allocations under Section 4.
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ENACTMENT OF THE NATURAL GAS POLICY ACT

On April 20, 1977, the Carter Administration proposed its National Energy Plan. 8 2 The natural gas provisions of the plan had been
shaped by the difficulties of the early '70s in dealing with the jurisdictional limitations of the Natural Gas Act, and by the more immediate experience of the winter of 1976-1977. The National Energy
Plan declared that federal policy for natural gas should "encourage
development of new wells through a more effective distribution of
production incentives, .

.

. prevent windfall profits, . . . [and] pro-

mote conservation by confronting consumers with the real cost of oil
and gas in the energy marketplace." 8 3 The National Energy Plan
stated:
The Natural Gas Act never contemplated the dramatic increase in
demand for natural gas which has resulted from the sudden quadrupling of the world price of oil in 1973-74 and from growing environmental concern in recent years. As a result of regulation under
the Act, natural gas is now substantially underpriced, and there is
excess demand. Existing supplies are being wasted on nonessential
industrial and utility uses. A pricing policy which evolved at a time
when gas was a surplus by-product of oil production is no longer
sensible in a world where gas is a premium fuel in short supply ....
[T] he distinction between the unregulated intrastate and regulated
interstate markets made little practical difference as long as gas was a
cheap, surplus fuel. Producer claims that historic cost-based regulation is no longer appropriate for a premium fuel in short supply are
fundamentally correct. But for precisely the same reason, the intrastate-interstate distinction has also become unworkable, indeed
intolerable, as the limited amount of new gas increasingly flows to
the unregulated intrastate market at the expense of interstate consumers. The shift in the natural gas market from surpluses to shortages requires the abandonment of historic cost-based regulation and
of the4 artificial distinction between interstate and intrastate mar8
kets.
The President's legislative proposal which accompanied his
National Energy Plan-the National Energy Act-established ceiling
prices for all "first sales" of natural gas produced in the United
States, whether in the intrastate or interstate market. "For new production the interstate-intrastate distinction would be eliminated,
together with the resulting distorting effect on both production and
82. The President's legislative proposal was introduced in the House of Representatives as
H.R. 6831, 95th Cong., 1st Sess. (1977).
83. National Energy Plan, Executive Office of the President 50 (1977).
84. Id. at 50-53.
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distribution.""5 The price control scheme was modeled in many
respects on first sale price regulation of crude oil under the Emergency Petroleum Act of 1973. It was designed, in the words of the
National Energy Plan, to move the country "toward a single national
market for gas, like that existing for oil." 8 6
New natural gas was defined as gas from new Outer Continental
Shelf (OCS) leases,' I from new wells 8 8 at least 2.5 miles distant

from any old well8 9 or at least 1,000 feet deeper than any old well
within 2.5 miles. 9" The ceiling price for new natural gas was the
"Btu related price," defined as the Btu equivalent of the average
refiner acquisition cost for domestic crude oil (approximately $1.75
per Mcf in early 1977).91
Ceiling prices for first sales of "old natural gas" (i.e., gas other
than new natural gas) were determined under one of several rules.
Old natural gas under existing contracts 9 2 was, under Section 405,
priced at the lesser of (1) the contract price, or (2) the FPC's April

85. Id. at 53.
86. Id. at 21.
87. § 4 02(a)(7) of H.R. 6831 defined "new lease" generally as a lease, entered into on or
after April 20, 1977, of an area for which a lease was not in effect on that date. The
definition adopted in the Natural Gas Policy Act of 1978 (hereinafter NGPA), Pub. L. No.
95-621 §2(9), 92 Stat. 3353 (1978) stated "The term "new lease," when used with respect
to the Outer Continental Shelf, means a lease, entered into on or after April 20, 1977, of
submerged acreage."
88. Under §402(a)(8) of H.R. 6831, a "new well" was a well commenced on or after
April 20, 1977. The NGPA amended this definition to cover wells begun on or after
February 19, 1977, as well as those "the depth of which was increased by means of drilling
on or after February 19, 1977, to a completion location which is located at least 1,000 feet
below the depth of the deepest completion location of such well attained before February
19, 1977." 92 Stat. 3352.
89. Section 402(a)(9) of H.R. 6831 defined "old well" as a well capable of producing oil
or gas on or before April 20, 1977. Section 3301(4) of the NGPA provides simply that "old
well" means any well other than a new well." 15 U.S.C.A. §3301(4) (Supp. 1977).
90. In addition, under the "1,000 foot" rule, the new well could not be completed in the
same producing zone as the old well. §402(a)(5)(B)(i), (ii).
91. Section 402(a)(18) provides "[t] he term 'Btu related price' means the average per
barrel crude oil acquisition cost (excluding any amounts attributable to the tax imposed by
section 4996 of the Internal Revenue Code of 1954) for refineries in the United States (with
respect to all crude oil produced within the United States) for the most recent calendar
quarter for which data are available to the President divided by a factor of 5.8."
92. "Existing contract" was defined as any contract other than a new contract.
§402(a)(16). "New contract" was a contract entered into after that date and after expiration of a fixed term specified in the contract. §402(a)(15). The NGPA altered these definitions slightly, providing that a new contract was one entered into on or after November 9,
1978, the date of enactment of the NGPA. 15 U.S.C.A. §3301(11) (Supp. 1977). An
existing contract was one for the first sale of gas in effect on that date. Id. § 3301(13).
Finally, § 3301(1 2) defined a third category, "rollover contract" as one entered into on or
after the NGPA's enactment for the first sale of gas previously subject to an existing
contract which had expired. Id.
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20, 1977 rate for the gas (plus an inflation adjustment). 9 ' Ceiling

prices for old natural gas under a new contract were, under section
406, to be established by rule by the President.9 4 For gas which was
committed or dedicated to interstate commerce on April 20,

1977, 9 1 or produced from a new well or a new lease, the ceiling
price set by the President could not exceed $1.45 per Mcf plus
inflation adjustment. 9 6 For other old natural gas sold under an existing contract (principally, gas flowing under existing intrastate contracts) the ceiling could not exceed the Btu-related price. 9" The
President was authorized to prescribe special incentive prices higher
than the otherwise applicable ceiling prices to provide incentives for
production in categories which involved high costs, 9 ' and he could
raise ceiling prices to reflect costs of transportation or liquifaction 9
borne by the producer.' o
Ceiling prices Linder the President's proposal were deemed just and
reasonable for purposes of the Natural Gas Act.' 01 The Commission
was prohibited from "disallowing" any rate not in excess of these

ceiling prices' 02 and from denying a transportation certificate under
Section 7 of the Natural Gas Act on the basis of price if the price was
not in excess of the applicable ceiling rate.1 03 Section 412 invali93. Apparently, the FPC's vintaging rules were to be applied to intrastate gas in determining this rate. See supra note 45.
94. As in the Emergency Petroleum Allocation Act of 1973, 15 U.S.C. §751 (1976), the
President was authorized to delegate this authority. 15 U.S.C. § 717(13) (Supp. 1977).
95. Gas under a limited term certificate of five years or less, and temporary emergency
sales under Section 7(c) of the Natural Gas Act, 15 U.S.C. §717f(c) (1976), were not
treated as "committed or dedicated." See §406(b)(1) of H.R. 6831. The complexities of
the concept of dedication of natural gas under the Natural Gas Act preclude a full discussion
in the present article. Basically, pipelines that have been granted a certificate of public
convenience and necessity for the interstate transportation of gas under Section 7 of the act
dedicate this gas to the interstate market and may not subsequently abandon the operation
or direct the gas to the intrastate market without commission approval. For an excellent and
thorough discussion of this and related concepts see Council and Niebrugge, Dedication
Under the Natural Gas Act: Extent and Escape, 30 OKLAHOMA L. REV. 735 (1977).
96. H.R. 6831, §406(b)(1).
97. Id. §406(c).
98. Id. §408(a). For example, incentive pricing could be applied to gas production in
depths of more than 500 feet of water, more than 15,000 feet below the earth's surface, or
from geopressurized brine. Additionally, the President was authorized to establish such
incentive pricing on a "national, geographic area, or case-by-case basis" in accordance with
rulemaking procedures of the Administrative Procedure Act, 5 U.S.C. § 553 (1976).
99. Gas is sometimes liquified for transportation from one point to another, and then
re-gasified for pipeline transportation to consumers.
100. H.R. 6831, §406(b).
101. Id. §409(a).
102. Id.
103. Id. §409(b) Under Section 7 of the Natural Gas Act, the Commission issue,
certificates of public convenience and necessity to pipeline companies authorizing interstatt
transportation of gas at rates prescribed by the Commission. See, 15 U.S.C. §717f (1976)
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dated "commingling clauses"' 04 frequently found in intrastate gas
contracts and provided that gas prices determined under the new
scheme would not be taken into account for purposes of certain
price escalator clauses.' 0 s
The "incremental pricing" provisions of the proposed legislation

set up a mechanism for allocating to low-priority uses of natural gas
the excess of' 06 (1) the average cost to any pipeline of natural gas

delivered after enactment of the National Energy Act, over (2) the
average cost of natural gas to such pipeline during the 12 months
preceeding enactment (plus an inflation adjustment). However, allocation to low-priority users was not required when such allocation

would. result in rates for such uses greater than the reasonable price
of substitute fuels.' 0 7 Both interstate and intrastate pipelines were
subject to incremental pricing.' 0 8 The purpose of the provision was
twofold: to shelter high-priority users from the higher gas prices
allowed by the NEA, and to price gas to low-priority users at the
alternative fuel price as promptly as possible in order to induce conservation and encourage use of less scarce alternative fuels.
Finally, the President's proposal extended the scope and duration
of the Emergency Natural Gas Act of 1977,' 19 and expanded the
FPC's jurisdiction under the Natural Gas Act to facilities producing

104. Commingling clauses are contractual provisions which prohibit sales or commingling
of gas subject to the contract with gas subject to the Natural Gas Act, or which permit a
party to terminate the contract in such an event. See §412(b). Gas subject to the Natural
Gas Act referred to that which has been dedicated to the interstate market. The comparable
provision of the NGPA is § 3374.
105. Section 417(c) of H.R. 6831 provided as follows: The price of any natural gas
determined under this Part shall not be taken into account for purposes of any contractual
provision which determines the price of any natural gas (or terminates, or permits renegotiation of, a contract) on the basis of sales of other natural gas. Price escalator clauses are
contractual provisions which allow the price of gas subject to the contract to be adjusted by
reference to other prices for gas or crude oil, or by agreement among the contracting parties.
See NGPA, 15 U.S.C.A. §3315(b)(3)(B) (Supp. 1979).
106. High-priority users referred to residential consumers of gas and small (less than 50
Mcf on a peak day) commercial users. Id. §414(b)(2). Low priority users included all other
consumers. Id. §414(b)(1).
107. H.R. 6831, §414(a). Incremental pricing is a mechanism which allows pipelines to
charge customers the actual costs associated with producing gas delivered. Under rolled-in
pricing which is the usual pricing mechanism employed, the costs of new, more expensive
gas are "rolled in" with those of older, cheaper gas so that the costs of the entire supply are
simply prorated over all customers. Title 1Iof the NGPA contains the presently effective
incremental pricing provisions. NGPA § § 201-208, 92 Stat. 3371-3381 (1978).
108. Id. §414(b)(3). Under the terms of the definition of pipeline, an entity apparently
had to both transport gas and sell it for ultimate consumption in order to be subject to
incremental pricing.
109. Id. §416(5).
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synthetic gas, and to the sale for resale or transportation of such gas
in interstate commerce.' 10
On August 5, 1977, the President's natural gas proposal emerged
from the House of Representatives largely intact. 1 1' The "new
natural gas" definition had been expanded to include gas from newly
discovered natural gas reservoirs.' 12 In a provision which foreshadowed the much larger role of the state agencies under what was
to become the Natural Gas Policy Act (NGPA), the Commission was
required to delegate to state agencies with jurisdiction over oil and
gas production the authority to make the new reservoir determination.' 1'3 The pricing rules for old natural gas were modified to
clarify their application to existing intrastate contracts' 1 4 and rollover contracts.' ' Authority to increase ceiling prices to take account of transportation and liquifaction costs borne by the seller was
expanded to include costs of compression, gathering, and processing.1 1 6 Responsibility for administration was vested in the Commission rather than the President.
In addition to the largely technical changes described above, the
House bill contained a number of major regulatory initiatives which
the President's bill did not contain. Section 414(b), modeled on a
similar but temporary provision in Section 6 of the Emergency
Natural Gas Act of 1977,11

permitted the Commission

18

by rule

to authorize any intrastate pipeline to sell natural gas to, or transport
natural gas on behalf of, any interstate pipeline on terms and conditions (including provision for fair and equitable prices) prescribed by
the Commission. Engaging in transportation or a sale authorized by
the Commission under this provision would not subject any person
to regulation under the Natural Gas Act. The report of the House Ad
Hoc Energy Committee explained the purpose of the amendment:
The amendment facilitates development of a national natural gas
transportation network without subjecting intrastate pipelines, al110. Id. Section 415. The commission's jurisdiction under the Natural Gas Act was
limited to natural gas, viz "either natural gas unmixed, or any mixture of natural and
artificial gas." 15 U.S.C. §717a (1976). Hence, the Commission had no jurisdiction over
purely synthetic gas. See, e.g., Henry v. F.P.C., 513 F.2d 395 (D.C. Cir. 1975) (sale of
unmixed synthetic gas is artificial for purposes of Natural Gas Act).
111. National Energy Act, § §401-418, H.R. 8444, 95 Cong., 1st Sess. (1977).
112. H.R. 6831, §402(5)(B)(iii).
113. Id. §413(e)(5). The state agencies were to determine whether gas qualified as "new
natural gas" within the meaning of §402(5)(B)(iii).
114. Id. §405(1)(B).
115. Id. §407. See supra note 92.
116. Id. §409(c).
117. Section 6, Emergency Natural Gas Act of 1977, 15 U.S.C. §717(6) (Supp. 1977).
118. Commission was defined under § 101(2) of H.R. 6831 as the Federal Power Commission.
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ready regulated by State agencies, to FPC regulation over the entirety of their operations. Instead the intrastate pipelines are immunized from State or Federal regulation as common carriers and from
FPC regulation under the Natural Gas Act. The intrastate pipelines
are only subjected to FPC regulation under this legislation to the
extent the intrastate pipeline is involved in an authorized sale of
natural gas to interstate pipelines or an authorized transportation of
natural gas on behalf of interstate pipelines. Other operations of an
intrastate pipeline are not intended to be subject to FPC regulation
by reason of this amendment.' 19
The House bill also provided an exemption from the Natural Gas
Act for what was described as "nonprice regulation" under the act.
First sales of new natural gas, of old natural gas under new or rollover contracts, or of gas subject to the special incentive prices for
high cost or high risk gas, would no longer be subject to Commission
jurisdiction under the Natural Gas Act.' 2 ° Finally, the House bill
provided' 2 1 a curtailment priority, second only to that for residenhigh-priority uses, for essential
tial, small commercial, and similar
1
agricultural uses of natural gas. 2 2
The Senate's natural gas legislation,1 2 3 as the NGPA conferees
pointed out in one of the rare understatements made during the
National Energy Act's consideration, "embodied a significantly different approach to the natural gas pricing issue than that adopted by
the House.' 1 2 4 The Senate billeliminated Federal price controls on new natural gas produced onshore in two years. Different price controls for new natural gas
produced from the offshore Federal domain lands were established.
Those price controls expired in five years. Pending the elimination of
price controls, interim price ceilings were established in each case.
The interim price ceiling for new natural gas production onshore was
tied to the current cost of No. 2 fuel oil landed in New York City.
The interim price celing for offshore new natural gas production was
set at a national ceiling price to be established pursuant to criteria
specified in the legislation. Existing Federal regulation of flowing
interstate natural gas was continued; flowing intrastate natural gas
was not regulated by the Federal Government. 25
119. H.R. REP. NO. 543, 95th Cong., 1st Sess. 45 (1977).
120. H.R. 6831, §416(a).
121. The House Bill also provided a provision relating to natural gas storage, §412,
which was dropped in conference.
122. Id. §411.
123. Technically, the Senate's effort was an amendment to a House-passed private relief
bill, H.R. 5289, a bill for the relief of Joe Cortina. It was H.R. 5289, rather than H.R. 8444
which was sent to conference and became the Natural Gas Policy Act, 15 U.S.C.A.
§ § 3301-3432 (Supp. 1979).
124. H.R. REP. NO. 1752, 95th Cong., 2d Sess. 68 (1978).
125. Id.
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PROVISIONS OF THE NGPA
The product which emerged from the natural gas conference-the
Natural Gas Policy Act-retained most of the elements of the President's and the House's proposals, in particular the extension of controls to the intrastate market. It also retained the key element of the
Senate proposal-phased deregulation of new natural gas. Most
importantly, it attempted to provide interstate pipelines and their
customers "parity of access" to new supplies of natural gas and to
gas presently flowing in the intrastate market. Parity of access permits an interstate pipeline to purchase, and producers and intrastate
pipelines to sell, gas not presently committed to the interstate market under the same pricing, certification and abandonment rules that
apply to buyers and sellers in the intrastate market.
Effective December 1, 1978, ceiling prices under the NGPA applied to all first sales of natural gas produced in the United
States.' 2 6 One year after enactment of the NGPA, on the effective
date of the first incremental pricing rule,' 2 7 certain high-cost gas' 28
is removed from NGPA price controls.' 29 On January 1, 1985, new
natural gas,'

'

and certain existing intrastate contract gas'

'

3

and

3 2

new onshore development well gas'
will be removed from NGPA
price controls.' 3' Two years later, additional new onshore production well gas will be deregulated.' " Limited authority for reimposition of price ceilings after June 30, 1985, is provided.' ' I
During the period that price controls are applicable to a first sale
of natural gas, it is unlawful to sell such gas at a first sale price
exceeding the applicable "maximum lawful price."' 36 "Sale" means
any sale, exchange or transfer for value of natural gas.' 3 The term
126. 15 U.S.C.A. §331l(b)(4) (Supp. 1979).
127. See text accompanying note 107, infra.
128. Gas from a completion location below 15,000 feet, gas from geopressurized brine or
Devonian shale, and occluded gas from coal seams.
129. 15 U.S.C.A. §331(b) (Supp. 1979).
130. Defined in §3312(c),Id.
131. This category includes gas sold under an existing contract, successor to an existing
contract, or a rollover contract which was not dedicated to interstate commerce as of
November 9, 1979, and the price of which exceeded $1.00 per million Btu's for the last
deliveries occurring on December 31, 1984. Id., §3331(a)(3).
132. Gas from new onshore production wells (as defined in Section 103(c)) that was not
dedicated to interstate commerce on April 20, 1977, and is produced from a completion
location at a depth of more than 5,000 feet is deregulated in 1985. Id., §3331(a)(2).
133. Id. §3331(a).
134. Id §3331(c). New onshore production well gas produced from a depth of 5,000
feet or less which was not committed or dedicated to interstate commerce is deregulated on
that date.
135. Id. §3332.
136. Id. §341 4 (a)(1).
137. Id. §3301(a)(20).
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"first sale" (which includes a resale) is defined to include any sale of
natural gas except a sale by an intrastate or interstate pipeline, or
local distribution company.' 38 However, certain pipeline or distributor sales are treated as first sales if they are attributable to the
seller's (or an affiliate's) own production, or if such treatment is
necessary to prevent circumvention of NGPA first sale regulation.1 39
Title I of NGPA contains eight statutory price categories for first
sales. 1 4'0 The categories and pricing rules are described in detail
below. If gas qualifies under more than one pricing provision, the
provision which results in the highest price is applicable. 1 4 ' However, ceiling prices under the NGPA do not supercede lower prices
established by contract 1 4 2 -buyers and sellers are free to contract at
below-ceiling prices, ,and buyers may insist on
their contractual rights
14 3
to purchase gas at a price below the ceiling.
Section 110 contains authorization, similar to that of the House
bill, for the Commission to increase any ceiling price to reflect costs
of transportation, liquifaction, compression and treatment borne by
the seller.'
A similar adjustment is required in the case of certain
severance taxes borne by the seller.' 14
Ceiling prices under the NGPA are of two types: prices which are
set by reference to previous contract price or just and reasonable
rates under the Natural Gas Act, and incentive prices set according to
statutory formula or by the Commission to encourage certain types
of production.
The first type of NGPA price ceiling consists of prices prescribed
by Sections 104, 105, 106, and 109 of the act. 1 4 6 These sections
provide pricing rules for gas which was "committed or dedicated to
interstate commerce" ' t ' on November 8, 1978; gas which was not
so committed or dedicated but was subject to an existing intrastate
contract on that date; and gas which was in neither category. These
pricing rules are summarized below:
"'

§ 104. Section 104 of the NGPA prescribes ceiling prices for natural
gas which was committed or dedicated to interstate commerce on
138. Id. §(a)(21).
139. Id. §(a)(21)(A)(v).
140. Id. § §3311-3319.
141. Id. §3311(b)(5).
142. Id. §(b)(9).
143. See FERC Order 23,
_FERC
-(1979).
144. 15 U.S.C.A. §3320(a)(2) (Supp. 1979).
145. Id. §(a)(1).
146. Id. §§3314, 3315, 3316, 3319.
147. "Committed or dedicated" is defined in Id., §3301(18) of the NGPA. The term
includes all OCS gas and all gas required by contract or the Natural Gas Act to be sold in
interstate commerce (subject to certain exclusions).
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November 8, 1978, and for which a just and reasonable rate under
the Natural Gas Act was in effect on that date. The Section 104
ceiling is the just and reasonable rate as of April 20, 1977, adjusted
for inflation thereafter; except that if a higher rate was established
for the gas after April 20, 1977, the higher rate applies in lieu of the
inflation-adjusted April 20, 1977 rate. The Commission is authorized
to prescribe higher just and reasonable rates for any Section 104
gas. 148
14 9
§ 105. Section 105 applies to gas sold under an existing contract
(or successor to such a contract 1 so) which was not committed or
dedicated to interstate commerce on November 8, 1978. Section
105 gas is priced under two rules: if the contract price was not more
than the new natural gas price on November 9, 1979, the ceiling
price is the price under the terms of the existing contract (as that
contract was in effect on November 9, 1978), but not more than the
new natural gas price for the month of delivery.' 51 If the contract
price exceeded the new natural gas price on November 9, 1979, then
the ceiling price is the greater of the contract price on that date
adjusted for inflation, or the new natural gas price.
§ 106. Section 106 applies to gas sold under a roll over contract-that is, a contract entered into after November 8, 1978, "for
the first sale of natural gas that was previously subject to an existing
contract which expired at the end of a fixed term (not including any
extension thereof taking effect on or after such date of enactment)
specified by the provision of such existing contract, as such contract
was in effect on the date of enactment of this Act."' 52 The ceiling
price for gas sold under an interstate rollover contract 15 3 is the
greater of the just and reasonable rate applicable on the date of
rollover to the sale of gas under the expired contract (adjusted for
inflation from rollover date), or 54 cents (adjusted for inflation from
April 1977). The ceiling price for gas sold under an intrastate rollover contract 1 54 is the greater of the contract price under the expired contract on the date of rollover (adjusted for inflation there148. Id. §3314(b)(2).
149. An existing contract is "any contract for the first sale of natural gas in effect on the
day before the date of the enactment of this Act" (November 9, 1978). NGPA Id.,

§3301(13).

150. A successor to an existing contract is "any contract, other than a rollover contract,
entered into on or after [November 9, 19781, for the first sale of natural gas which was
previously subject to an existing contract, whether or not there is an identity of parties or
terms with those of such existing contract." Id. § 3301(14).
151. 18 C.F.R. 271.502 (1979). In November 1979 the new natural gas price was $2.06
per MMBtu.
152. 15 U.S.C.A. §3301(12) (Supp. 1979).
153. An interstate rollover contract is a rollover contract for the sale of gas committed
or dedicated to interstate commerce on November 8, 1978. Id., § 3316(a).
154. An intrastate rollover contract is a rollover contract for the sale of gas which was
not committed or dedicated to interstate commerce on November 8, 1978. Id., §(b).
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after), or $1.00 (adjusted for inflation from April 1977).'

s

" The

Commission may prescribe a higher just and reasonable rate for any
gas to which Section 106 applies.
§ 109. Section 109 applies-under the Commission's interpretationto gas to which no other ceiling price applies, including gas from the
Prudhoe Bay Unit of Alaska.' s6 This gas is priced at $1.45 per
million Btu, adjusted for inflation from April 1977.

The incentive prices under Sections 102, 103, 107, or 108 of the
NGPA apply to identified types of natural gas production. The
incentive prices are summarized below:
§ 102. Section 102 applies to new natural gas and certain OCS gas.
New natural gas is defined in a manner which is generally similar to
the House bill.' s 7 New wells' 58 more than 2.5 miles distant from
any marker well' 9 or more than 1,000 feet deeper than any marker
well within 2.5 miles qualify as new natural gas, as well as produc155. Id. Under §3316(b)(2), a special rule applies to certain state or Indian royalty gas.
156. Id. § § 3319(a). Commentators on the Commission's proposed interim regulations
under the NGPA urged that Section 109 also be applied to new wells even if those wells were
subject to a ceiling price under other provisions of the NGPA. The Commission stated when
it prescribed its Interim Regulations under the NGPA that:
Section 109 of the NGPA presents an important question of interpretation.
The portion of section 109(a) which precedes paragraph (1) limits section
109's application to "natural gas which is not covered by any maximum
lawful price under any other section of this subtitle." [Emphasis supplied.I
However, paragraph (1) of section 109(a) specifically includes natural gas
"produced from any new well not otherwise qualifying for a higher naximum lawful price. " [Emphasis supplied.] The question presented is whether
the general language in section 109(a) is intended to limit the scope of the
examples which follow (so that new wells which qualified for a lower price
under another section of the NGPA would be excluded from section 109), or
whether the specific examples override the general statement of the scope of
section 109 (so that new wells otherwise subject to a maximum lawful price
which is lower than the section 109 price nonetheless would be eligible for
the higher section 109 price).
In this regard, it should be noted that the portion of section 109(a) which
precedes paragraphs (1) through (4) introduces those paragraphs with the
word "including." Under general rules of construction therefore, it would
appear that paragraphs (1) through (4) are qualified and controlled by the
general statement of applicability which limits section 109 to first sales not
covered by any maximum lawful price. For this reason, the Commission is of
the view that the first interpretation is correct and has incorporated that
interpretation in the regulations implementing section 109. 43 Fed. Reg. 56,
485-86 (1978) (emphasis original).
157. Id. §3312(c) cf §402, H.R. 8444.
158. A new well is one begun after February 19, 1977 or one the depth of which was
increased after that date to a completion location at least 1,000 feet deeper than the wells'
deepest completion location prior to February 19. Id., § 3301(3).
159. A marker well is one which produced gas in commercial quantities between January
1, 1970 and April 20, 1977, but does not include a new well as defined in §2(3)(A) (one
begun after February 19, 1977). Id., § 3301(5).
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tion from new onshore reservoirs qualify. 1 6 0 In addition, Section
102 applies to reservoirs discovered on the OCS after July 27, 1976,
on old (pre-April 20, 1977) leases. 1 61 Gas qualifying under Section
102 is priced under a formula which yielded a $2.078 price per
MMBtu' 6 2 in December 1978, plus an inflation and real growth
adjustment for each month thereafter.' 63
§ 103. Section 103 applies to new, onshore production wells, that is,
wells not on the OCS, which are commenced after February 19,
1977; which satisfy applicable well spacing requirements; and which
are outside any existing proration unit.' 64 New, onshore production
well gas is priced under a formula which yielded a price of $1.969
per MMBtu in December 1978, adjusted for inflation monthly thereafter.
§ 107. Section 107 applies to "high cost natural gas," which is defined as (A) gas from a completion location below 15,000 feet, (B)
gas from geopressurized brine, (C) gas from Devonian shale, (D)
occluded gas from coal seams, or (E) any other gas the Commission
determines presents extraordinary risks of costs. 1 6 5 Category (A) is
priced at the new natural gas price under section 102 until it, along
with categories (B), (C) and (D), are deregulated one year after
enactment of the NGPA. 1 66 The Commission
establishes prices
1
administratively for gas in category (E). 67
§ 108. Section 108 applies to stripper well natural gas which, in
general, is nonassociated gas 1 68 from a well the average production
of which does not exceed 60 Mcf per day.' 69 Stripper well gas is
priced under a formula which yielded $2.28 per MMBtu in December 1978, plus an inflation and real growth adjustment for each
month thereafter.
Determinations of qualification for these incentive prices are made
160. New onshore reservoirs are those from which gas was not produced in commercial
quantities before April 20, 1977. Id., § 3312(c)(1)(C). Under § 3312(c)(1)(C)(ii) and (iii)
"behind-the-pipe gas" and "withheld gas" are excluded from the new onshore reservoir
category.
161. Id. §3312(d).
162. "MMBtu" means one million British thermal units. It equals approximately one
thousand cubic feet of natural gas (1 Mcf).
163. 15 U.S.C.A. §3312(b) (Supp. 1979).
164. Id. § 3313(c). Proration unit generally refers to a portion of a reservoir which can
be drained by a single well. Id. §3301(8).
165. Id. §3317(c)(5).
166. Id. §3317(a). Deregulation occurs on the effective date of the first incremental
pricing rule (§ 3331 (b)) which the Commission must prescribe and make effective not later
than 1 year after enactment of the NGPA (§ 3341).
167. Id. §3317(b).
168. Id. §3318(b)(3)(c) defines nonassociated gas as gas not produced in association
with crude oil. See 18 C.F.R. 271.803(b) (1978).
169. Id. §3318(b).
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by the "jurisdictional agency," 1 71 that is, the state or federal agency
having regulatory jurisdiction with respect to production of natural
gas' 7 1-unless the Commission agrees to a waiver under which the
Commission will make the determination in lieu of the jurisdictional
agency.' 72 A jurisdictional agency determination is subject to review
by the Commission; however, the Commission may reverse such a
determination only if it is not supported by substantial evidence.' 71
Commission action in reversing a jurisdictional agency is subject to
judicial review in the Courts of Appeals.' " Provision is made under
Section 503(e) for interim collection of these incentive prices, while
the jurisdictional agency determines whether the seller qualifies for
the price and while the Commission and courts review the jurisdictional agency determination.' 7 s
The NGPA is in many respects an overlay on the Natural Gas Act
since the latter remains applicable to interstate transportation and
interstate sales for resale, unless a specific exclusion of Natural Gas
Act jurisdiction is provided. Title VI of the NGPA contains these
specific exclusions. The provisions of the House bill eliminating
much of the Natural Gas Act's price and "nonprice" producer regulation have been carried forward into the NGPA. The Natural Gas Act
is inapplicable to first sales (after November 30, 1978) of natural gas
which was not committed or dedicated to interstate commerce on
November 8, 1978,' 7' and to first sales of committed or dedicated
gas which has been determined 1 77 to be new natural gas, new onshore production well gas, or within certain categories of high-cost
gas. 1 78 In the case of first sales to which the Natural Gas Act remains applicable, prices paid in such sale are deemed just and reasonable for purposes of Sections 4 and 5 of that act if they are not
170. "Jurisdictional agency" is the term used in the Commission's regulations. See 18
C.F.R. 270.102(12) (1978).
171. 15 U.S.C.A. §3413(a) (Supp. 1979).
172. Id §(c)(2).
173. Id. §(b)(1). In addition, under §(b)(2) the Commission may remand to ajurisdictional agency if the agency determination is not consistent with information in the public
records of the Commission.
174. Id. §(b)(4).
175. Id. §(e).
176. Id. §3431(a)(1)(A). See supra note 147 for explanation of "committed or dedicated."
177. Determinations must be made in accordance with §3413. See id. § §3312(c) and
(d), 3313(a), 3317(c) and 3318(b)(1).
178. The categories are gas from a completion location below 15,000 feet, gas from
geopressurized brine or Devonian shale or occluded gas from coal seams. Id., §3431(a)
(1)(B). This section refers to definitions of high-cost gas provided in § 3317(c).
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higher than the applicable ceiling, or if no ceiling applies.' 9 Interstate pipelines may pass through to their customers amounts paid in
first sales which do not exceed applicable ceilings, absent a Commission determination of "fraud, abuse, or similar grounds."' 8 0
These provisions not only remove the Commission's authority to
establish just and reasonable prices under the Natural Gas Act for
producer sales into the interstate market (except where the NGPA
authorizes the Commission to set just and reasonable rates higher
than the otherwise applicable NGPA rates' 81 ) and to indirectly regulate these sales through control of the interstate pipeline purchaser's
passthrough of purchase gas costs.' 82 They also relieve producers of
gas not committed or dedicated to interstate commerce and gas in
the new natural gas and new onshore production well categories and
certain high-cost categories, from any requirement of receiving certification or abandonment authorization, or of making rate filings,
under the Natural Gas Act.' 8 3

These provisions effectively eliminate the principal impediments
to producer sales into the interstate market of natural gas which was
not committed to that market at the time the NGPA was enacted.
Under the NGPA pricing scheme, even though ceiling prices may be
determined by reference to the market into which the gas was flowing on or before date of enactment,' 8 4 ceiling prices are determined
without regard to the market into which that gas flows after date of
enactment.' 8 ' Likewise, other aspects of producer regulation under
the Natural Gas Act are, for the most part, eliminated for gas not
committed to the interstate market, so that producers are not deterred from making new sales into the interstate market by the prospect
of becoming subject to the Natural Gas Act's certification, abandonment, or rate filing requirements.
Title III of the NGPA contains provisions which similarly remove
179. Id. §(a)(1)(A).
180. Id. §(c)(2).
181. Seeid. §§3314(b)(2), 3316(c), and 3319(b)(2).
182. Id. §3431(c). The guaranteed passthrough is subject to the "fraud, abuse, or similar
grounds" limitation discussed supra note 180 and accompanying text.
183. The Commission in FERC Order No. 15,
_FERC
-(1979) issued simplified
rate filing procedures for first sales which remain subject to §4 of the Natural Gas Act.
These procedures permit producers and other first sellers to file a "blanket affidavit" which
permits for Natural Gas Act purposes collection of certain NGPA rates without necessity of
monthly rate change filings.
184. For example § 3314 sets ceiling prices for committed or dedicated gas, based on just
and reasonable rates under the Natural Gas Act. Section 3315, on the other hand, sets
ceiling prices for existing intrastate contract gas, based on the contract price.
185. Thus, under §3315 and 3316 if an interstate pipeline which buys gas under a
successor to an existing intrastate contract or rollover of an existing intrastate contract, the
gas is subject to the same pricing rules as it would be if purchased by an intrastate pipeline.
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regulatory deterrents to sales into the interstate market by intrastate
pipelines (in transactions which are not first sales) and to the development of a national transportation system for natural gas. Section
311 (b) authorizes intrastate pipelines to sell natural gas to interstate
pipelines, subject to certain conditions as to price and other matters,' 86 without jurisdictional consequence to the intrastate pipeline
under the Natural Gas Act.'87 Similarly, Section 3121 88 permits
the Commission to authorize intrastate pipelines to assign to interstate pipelines, and local distribution companies they serve, the intrastate pipeline's contractual rights to receive gas in a first sale, subject
to conditions specified in the statute. Such assignment, like a sale
under Section 311(b), is without jurisdictional consequence under
the Natural Gas Act to the intrastate pipeline.' " Finally, Section
311 (a) permits the Commission to authorize interstate pipelines to
transport natural gas on behalf of intrastate pipelines and local distribution companies and intrastate pipelines to transport on behalf of
interstate pipelines, and local distribution companies they serve.
Transportation so authorized does not render any person subject to
the jurisdiction of the Natural Gas Act.' 90
Title II of the NGPA contains its incremental pricing provisions.
The NGPA incremental pricing mechanism applies only to interstate
pipelines and local distribution companies they serve.' 9 1 First sale
acquisition costs' 9 2 of certain natural gas' 9 3 in excess of the "incremental pricing threshold" ($1.63 per MMBtu adjusted for inflation
from December 1978)' 9 are required to be passed through in the
186. Id. § 3371(b)(2)(A) and (B), provides that rates charged for such sales shall be fair
and equitable and prescribes a pricing formula based on weighted average acquisition cost.
In addition, § 3371(b)(2)(C) permits the Commission to adjust the price of offset additional
acquisition costs incurred by the intrastate pipeline. Authorization for such sales is not to
exceed two years (§3371(b)(3)(A)); however, this period may be extended under
§3371(b)(3)(B). Sales authorized under this section are subject to interruption if necessary
for the intrastate seller to meet obligations to existing customers. §3371(b)(4). Finally,
§3371(b)(5) and (6) outline the procedures to be followed for filing of applications permitting such sales and for termination of the sales.
187. Id. §3431(a)(1)(c) provides: "[flor purposes of section 1(b) of the Natural Gas
Act, the provisions of the Natural Gas Act and the jurisdiction of the Commission under
such Act shall not apply by reason of any sale of natural gas-(i) authorized under section
...3371(b) ..."
188. Id. §3372.
189. Id. §3431(a)(1)(c)(ii).
190. Id. §(a)(2)(A)(ii).
191. Id. § §3341, 3342, 3344 and 3345.
192. Defined in id §3343(b).
193. Specified in id. §3343(a).
194. See id. §3343(c). The generally applicable threshold is $1.63 adjusted for inflation
from December, 1978. However, a higher threshold applies to stripper and high-cost gas and
to certain imports.
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form of a surcharge to certain industrial users of natural gas."'
Under the first incremental pricing rule, scheduled to take effect on
or before November 9, 1979, the surcharge would be passed through
only to industrial boiler fuel users.' 96 Under the second rule,' 9 7
which would take effect six months later unless disapproved by
either House or Congress, 8 the surcharge would also be passed on
to certain other industrial users of natural gas. These provisions, like
those in the President's proposal and the House and Senate bills,' 99
are designed to shelter high-priority users from increased natural gas
prices and to price natural gas used by certain low-priority users
closer to the price of alternative fuels.2 00 In addition, incremental
pricing was intended as a substitute for ceiling price regulation after
removal of price controls on particular categories of gas. For that
reason, deregulation of certain high-cost gas does not take effect
until the effective date of the first incremental pricing rule. 2 01 The
House managers stated in their House floor statement:
Incremental pricing will put an upper limit on the prices pipelines
will be willing to pay for gas supplies.
Incremental pricing focus[es] initial price increases on the pipelines'
most price sensitive customers: historically underpriced industrial

users. By allowing the delivered price of these customers' gas to rise
to the level of alternative fuels, incremental pricing limits the ability
of the pipeline to pass through high prices for new gas. Constrained
by the limits this places upon the passthrough of increased costs of
gas, pipelines will be forced to bid responsibly for deregulated supplies of gas or face a loss of customers and an associated reduction in

throughput volumes and profits.2 0 2
195. Id. §3344.
196. Id. §3341.
197. Id. §3342(b).
198. Id. §(c).
199. See supra note 108 and accompanying text, §410 of H.R. 8444, and § 209 of H.R.
5289 as passed the Senate.
200. The incremental pricing provisions of the NGPA, 15 U.S.C.A. § §201-208 (Supp.
1979) were intended by Congress to protect consumers from higher prices, 122 CONG.
REC. S15, 220, and to discourage large volume consumers from using natural gas. 122
CONG. REC. S14, 971. The provisions were designed to allow prices to rise to those of
substitute fuels such as oil, but not beyond so that industrial users would not switch to a
substitute fuel rendered cheaper. 122 CONG. REC. S15, 221.
Incremental pricing was not intended to achieve conservation of gas through forced
conversions of industrial users to other fuels. Rather, it was intended to apply leverage
which these users have over pipeline management in order that pipelines will be forced to
bid responsibly for new supplies of gas. In this fashion, Congress believed residential consumers would be shielded from acute price increases which otherwise associated with deregulation. Id.
201. Id §3331(b).
202. 122 CONG. REC. H13114-15 (1978) (statement of Senator Dingell)
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CONCLUSIONS
In the almost 70 years since Oklahoma v. Kansas Natural Gas
Co. 20 3 natural gas regulation has witnessed a series of judicial interventions, attempts by the states and the Commission to accommodate regulation to these interventions, and on two occasions congressional action to rectify what became an unworkable regulatory
scheme. The Court's holdings during the period before the enactment
of the Natural Gas Act left interstate transportation and interstate
wholesale sales of natural gas unregulated. Producing states could not
reserve their own production for consumers within the state, nor
could consuming states regulate the price which their own utilities
paid for gas purchased from interstate pipelines. The 1938 enactment
of the Natural Gas Act filled this regulatory gap by requiring the FPC
to impose on interstate transportation and interstate wholesale sales
the same type of utility regulation the states imposed on intrastate
transportation and on retail sales of natural gas. Once the gap was
filled, both the interstate and intrastate markets were subject to similar regulatory schemes. This parity of regulation removed whatever
incentives may have existed before the Natural Gas Act for producers
and pipelines to sell in the interstate rather than the intrastate market.
The Phillips decision removed this regulatory parity and created a
new gap, this one in the intrastate market. Producer sales into the
interstate market were subject to regulation under the Natural Gas
Act even though intrastate producer sales were not then subject to
ceiling price regulation under state law. The gap was one which the
states (with one exception, 2 04) were unwilling to fill. The imposition of producer regulation in the interstate market appears to have
resulted in the supply difficulties the interstate pipelines experienced
in the 1970s. These difficulties are strikingly similar to the intrastate
market difficulties between 1910 and 1930 when the interstate market was not regulated and producing states could not effectively
assure supply to their own consumers. 2 1 S The NGPA represents a
congressional response to the disparity of regulatory treatment
created by Phillips in the same way the Natural Gas Act was a
response to the disparity created by Missouri v. Kansas Natural Gas
Company.

203. 221 U.S. 229 (1911).
204. See Natural Gas Pricing Act, N.M. Stat. Ann. § §62-7-1 to 62-7-10 (1978).
205. See Penna v. West Virginia, 262 U.S. 533 (1923).

